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fies the earlier Connecticut cases granting the right of flowage. 10 
It sufficiently safeguards private property rights by prohibiting 
taking for public use generally, and only permitting the taking 
when the benefit to the public could not otherwise be realized or 
where the public has a right to the use or benefit. 

Although all the earlier Connecticut decisions, allowing the 
exercise of eminent domain can be brought under this rule, the 
rule followed in those cases was the broad definition of a public 
use as a public benefit or as a great public utility. 11 The court 
has in this case, therefore, narrowed the former doctrine. 

The question before the court in this case was whether a legis- 
lative grant of the right to exercise eminent domain to the Con- 
necticut College for Women, owned and controlled by a private 
corporation, was constitutional. The court held, Wheeler, J. dis- 
senting, that such a grant was unconstitutional, since the charter 
of the college, stating that its purpose was the higher education 
of women, did not state that the public generally had the right to 
enjoy the benefits of the college. As stated in the opinion, the 
question whether universities and colleges when owned and con- 
trolled by private corporations administer a public use so as to 
justify a grant of eminent domain to them has apparently never 
been before the courts. 

Under the broad definition of a public use such a grant would 
seem justifiable. Such was evidently the opinion of Governor 
Baldwin, former Chief Justice, when he signed the bill. Under 
the definition given by the court the holding is clearly sound. 
The charter of the college 12 by not stating that the public have a 
common right upon equal terms, leaves it to the corporation to 
fix any limitations upon admittance it may see fit. Nor does it 
appear that the existence of the right of eminent domain is essen- 
tial to the life of the college. 

REVOCATION OF FRANCHISE BY MUNICIPALITY. 

By a division of five to four the Supreme Court of the United 
States in the case of City of Owensboro v. Cumberland Tele^ 
phone & Telegraph Company'" recently affirmed the doctrine of 

10 Olmstead v. Camp, supra; Austin v. Todd, 34 Conn., 78. 

11 Bradley v. Railroad Co., 21 Conn., 294; Olmstead v. Camp, supra; 
Austin v. Todd, supra; Railroad Co. v. OfHeld, 77 Conn., 417, 421. 

12 16 Sp. L. Conn., 1911, p. 101. 
i 33 Sup. Ct. Rep., 988. 
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the Dartmouth College Case, holding that the grant by ordinance 
to an incorporated telephone company, its successors and assigns, 
of the right to occupy the streets and alleys of a city with its 
poles and wires for the necessary conduct of a public telephone 
business, is a grant of a property right in perpetuity, unless 
limited in duration by the grant itself, or as a consequence of 
some limitation imposed by the general law of the state, or by 
the corporate powers of the city making the grant ; and that the 
general authority given by a city charter to "make, publish, and 
repeal all ordinances" of such character cannot be construed as a 
reservation of the power to revoke that grant. Quoting the opin- 
ion of the court : "When that grant was accepted and acted upon 
by the grantee it became a contract between the city and the tele- 
phone company which could not be revoked or repealed, unless 
the power to repeal was clearly and unmistakably reserved. * * * 
In the absence of an express provision in the contractual ordi- 
nance, or an express delegation of power to revoke contracts 
under such ordinances, we think no such extraordinary power is 
to be implied. * * * That the right may be reserved to destroy 
a contract may be conceded; but when such a right is claimed, 
it must be clear and explicit." 

Mr. Justice Day, the author of the minority opinion, contends 
that legislative grants of municipal authority should be construed 
most favorably to the public and against persons claiming there- 
under, and that the same law which gave- the city the right, which 
otherwise would have rested with the legislature alone, of author- 
izing the use of its streets for telephone purposes, in unmistak- 
able terms made such authority subject to "the clearly stated and 
definite limitation named," i. e., section 10 of the city charter 
which provides that "the common council shall have control of 
the finances and all property, * * * belonging to the city, and shall 
have full power to make, publish, and repeal all ordinances for 
the following purposes, viz:" sub-section 27, "to regulate the 
streets, alleys, and sidewalks, and all repairs thereof." He relies 
on the cases of Greenwood v. Union Freight R. Co., 2 Calder v. 
Michigan, 3 and Lake Roland Elev. R. Co. v. Baltimore* None 
of them are exactly in point. In the first case a general law of 
the state made "every act of incorporation subject to amendment, 

2 105 U. S., 13. 
a 218 U. S., 591. 
l 77 Md., 352. 
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alteration, or repeal, at the pleasure of the legislature"; in the 
second, there was a similar provision in the State Constitution ; 
in the third, a statute passed to confirm a grant of a franchise by 
a municipality contained a reservation to the municipality "of the 
same power and control thereafter in reference to the enforce- 
ment, amendment or repeal of" the ordinance as it had or would 
have had in respect to any ordinance passed under its general 
powers. In each of these cases it was held that a repeal of the 
franchise was not a violation of the constitutional prohibition of 
impairment of contract obligations by state laws. 

It is generally conceded that an ordinance of a municipality, 
surrendering a part of its powers to a corporation to secure and 
encourage works of improvement, which requires the outlay of 
money and labor, to subserve the public interests of its citizens, 
when accepted and acted upon, becomes a contract between the 
city and the corporation which relied upon it, and the grantee 
cannot be arbitrarily deprived of the rights thus secured. But 
if the grant contains an unqualified condition that it may be re- 
voked at the pleasure of the municipality, it is a bare license and 
is revocable without cause at the will of the city. 5 It has also 
been generally held, where the State Constitution or a statute pro- 
vides a reservation of the right to amend, alter or repeal cor- 
porate franchises granted under special or general laws, that this 
reservation qualifies the grant ; and a subsequent exercise of the 
reserved power is not within the prohibition of the Federal Con- 
stitution, as an act impairing the obligation of a contract, even 
though the corporate charter contains no allusion to the reserva- 
tion, which is deemed to be embodied in the charter. 6 The cases 
on which the minority bases its opinion are all in accord with this 
doctrine. In all of these cases there was mention in the Constitu- 
tion, statute, or charter, of the application of the reservation 
specifically to corporate charters, but in the clause in the munici- 
pal charter under consideration there was no reference to fran- 
chises, simply a general grant of the power to repeal ordinances 
made in execution of the delegated authority to legislate. Under 



5 3 Dillon on Municipal Corporations, Sth Ed., §1306. 

6 West Wisconsin R. Co. v. Trempealeau, 35 Wis., 257; State v. Chi. & 
N. W. Ry., 128 Wis., 449; Pennsylvania College Cases, 80 U. S. (13 Wall.), 
190; Tomlinson v. Jessup, 82 U. S. (15 Wall.), 459; Railroad Co. v. Geor- 
gia, 98 U. S., 359; Spring Valley & C. v. Schottler, 110 U. S., 347; Mo. 
Pac. Ry. v. State, 216 U. S., 262. 
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these circumstances we are led to folTow the opinion of the court 
and construe the mention in the city charter of the power to 
repeal to be mere surplusage, especially in view of the fact that 
the Dartmouth College Case was decided in the face of the rule 
of law that the power to legislate necessarily comprehends full 
power to amend and repeal laws legislative in character. 7 

The opinion of the court can also be supported on the further 
ground that in exercising the reserved power, the legislature may 
not deprive a corporation of property already acquired or the 
proceeds of contracts previously made.* A Pennsylvania case 
considers the charter under such circumstances to be a quasi- 
contract. 9 

7 Milan, etc. v. Husted, 3 Ohio State, 578, 581. 

8 People v. O'Brien, 111 N. Y., 1; N. Y. C. & H. R. R. v. Williams, 
199 N. Y., 108; Sinking Fund Cases, 99 U. S., 700; Union Pacific v. Mason 
City, etc., 199 U. S., 160. 

9 Manheim Borough v. Manheim Water Co., 229 Pa., 177. 



